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This brief has been prepared principally because the

appellee, throughout his answering brief, has been so

very general in his statement of the rules of construc-

tion to be followed. He has also been extremely gen-

eral in the conclusions which he has claimed for the

authorities cited by him.

I. THE ULTIMATE BURDEN OF THE TAX LEVIED
BY CHAPTER 10 IS NOT UNIFORM THROUGHOUT
ALASKA.

1. The Use of Municipal and District Tax Laws Does In-

validate the Act.

We agree with the appellee in the general state-

ment that it is uniformity in the burden of the tax,

not the method of imposing the burden, that is essen-

tial (See page 12, appellant's brief). We do not be-



lieve, however, that the authorities go so far as to say

that it is never necessary that the methods or proce-

dures through which the ultimate burden is imposed

be tested against the constitutional standards. This is

appellee's statement on page 11 of his brief. The au-

thorities which he cites do not so state nor do they

involve facts or conditions which make them at all

analagous to the instant case.

In Tappan v. Merchants National Bank, 19 Wall.

490, the question was whether a state could provide

for the taxation of the owners of shares of capital

stock of a national bank doing business in the state,

at the place within the state where the bank is located,

without reference to the actual residence of the stock-

holders. The court held that the tax was uniform as

to all owners of that class of property and was, there-

fore, proper.

In Concordia Insurance Co. v. Illinois, 292 U.S. 535,

there was involved an attempt by the State of Illinois

to tax a foreign corporation on the amount of its busi-

ness done in Illinois. The court held that a part of this

tax was invalid on the grounds that the tax on net

receipts of a foreign insurance company based on an

assessment of the full valuation of such receipts vio-

lated the equal protection clause of the 14th Amend-

ment when other personal property in the state was

assessed at less than its full value.

In the case of Charleston Association v. Alderson,

324 U.S. 182, the court held that the 14th Amendment

does not preclude a state from placing notes and re-

ceivables in a different class from personal property



used in agriculture, etc. There may be found some

general language in the decision to the effect that mere

differences in the methods of assessment do not deny

equal protection unless they are shown to produce in-

equality.

In 1 Cooley, Taxation (4th Ed.) §260, the author

discusses the general requirement of equality and

uniformity of tax. He does state

:

"It is the result, not the method employed in

reaching it, which must be considered as to uni-

formity."

In §299, Mr. Cooley's opening remarks are:

"It is said in some of the decisions that uni-

formity of taxation 'necessarily requires uni-

formity in the mode of assessment as well as in

the rate of taxation.' However, the generally ac-

cepted rule is that the uniformity required is

uniformity in results and not uniformity in the

method of taxation. A uniformity method of val-

uation is not required but only that the regula-

tions shall secure a just valuation of all the

property taxed."

He goes on to say that classification for purpose of

assessment must be based on some reason. The addi-

tional sections cited are similarly general.

The foregoing illustrates the difference in the ap-

proach of the appellant and the appellee in this case.

Throughout appellee's brief, it is contended that be-

cause the language of the statute imposes a tax of 1%
on all property (emphasis on all), that, therefore, we
have a uniform tax. He argues that the assessment

and collection of the tax are merely ministerial func-

tions and that even though the performance of the



ministerial acts results in inequalities yet they must

be disregarded. Appellant insists that the law is that

there must also be uniformity in the results obtained

in order that the law be in conformity with constitu-

tional requirements.

It is true that in the states generally the local tax

authorities are used for the purpose of making the

assessments and collection of both state and local

taxes. It will, however, always be found that the local

tax authorities, in levying and collecting state taxes,

act under general laws that are uniform throughout

the state. We feel more than safe in assuming that

there will be found to be no substantial difference in

California, for instance, between the duties and obli-

gations of a taxpayer residing in the County of San

Francisco and one residing in the County of Alameda.

When it comes to paying his taxes he will find no

differences in the following respects, the due date of

the tax, the interest rate on unpaid taxes, the exemp-

tions allowed, the right of redemption from tax fore-

closure and the period thereof. All of those items are

substantive rights and are not to be passed off lightly

as being merely differences in the ministerial part of

the enforcement of the law. There cannot be imposed

different burdens or granted special benefits one lo-

cality against the other.

Neither can we agree with appellee's argument, ad-

vanced on page 15 of his brief, that the legislature

only intended to incorporate by reference the proce-

dural features of the laws of the local municipalities.

The language of §4 is not susceptible to construction

for it states that the tax shall be "assessed, collected



and enforced' ' in the manner prescribed by the mu-

nicipality. One must reach to extreme lengths to con-

clude that "from reason alone it is clear that the legis-

lature incorporated by reference only the procedural

provisions of the local laws."

2. Property Within Municipal, School and Public Utility

Districts Is Exempt from the Territorial Levy.

The mere imposition of a tax on all property in the

Territory does not of itself establish that it is uniform

if in the next sections of the tax act there is provided

a means of escape from the levy. And if in the methods

provided for levying the tax or in the enforcement of

the tax there are patent and substantial inequalities,

the tax will fall. The law must stand or fall by the re-

sults which are obtained from the application or en-

forcement of the law. Chapter 10 allows the tax to be

levied, collected and enforced in accordance with local

ordinances. The evidence was that in some places it

was not even levied. In others the proceeds are re-

tained for local use.

Appellee argues, page 21 of his brief, that it has al-

ways been a matter within the competency of the

legislature as to how public funds are to be allocated.

This right, or duty, however, is not without restric-

tion.

Of the cases cited by appellee, we find little support

for his statement. In General Tank Car Corp. v. Day,

270 U.S. 367, the State of Louisiana fixed a tax of 25

mills on the rolling stock of foreign railroad corpora-

tions which operated railroads throughout the state.

The court specifically stated that it was not concerned



with the method of allocating the tax. This question

apparently was not raised. The court sustained the

tax but it was because the evidence clearly showed

that all local residents paid taxes of approximately

the same millage or possibly a little higher millage on

their own property. The case of Carmichael v. South-

ern Coal Co., 301 U.S. 495, was one of the first cases

dealing with the unemployment compensation acts. In

this case all employers having eight or more employees

were required to contribute to the fund. The court held

that this was a proper field of classification. The dis-

cussion of the competency of legislatures to allocate

public funds is very incidental and centers upon the

question of distributing the burden of the cost of gov-

ernment. Unemployment benefits were held to be a

cost of government.

In United States v. Stewart, 311 U.S. 60, a tax-

payer brought suit to obtain refund of income taxes.

The income tax law provided that interest of U. S.

Farm Loan bonds was exempt from taxation. The tax-

payer had purchased bonds at less than par and then

made gains through resale and he contended that these

gains were exempt in the same manner as the interest.

The court disallowed the exemption. This decision has

no bearing upon the instant case.

We believe that there are limitations on the right

of the legislature to distribute funds raised by taxes.

Such distribution must be uniform and must be made

fairly and equitably.

The appellee has completely ignored our contention

that it is not proper that the burdens of the territorial



tax be assumed solely or disproportionately by the tax-

payers of the Territory who reside outside of incor-

porated cities, incorporated or independent school dis-

tricts.

II. THE PROVISIONS RELATING TO VALUATIONS
AND THE ABSENCE OF AN OVERALL BOARD OF
EQUALIZATION DO CONTRAVENE UNIFORM RE-

QUIREMENTS.

1. Appellant admits that it has not introduced evi-

dence to show that there has been an intentional and

systematic under-valuation of property throughout

the several districts and municipalities of the Terri-

tory. We have, however, introduced the various ordi-

nances and laws of the different tax districts. These

establish the variations and the differences in the

methods of evaluating and assessing property which

show that there are no uniform standards. Without

uniform standards or uniformity in the valuations

and the methods of evaluating property, we cannot

have equality of taxes. Our principal contention on

this point is that the tax in the municipalities and

school districts are not collected under a general law.

2. Appellee contends that the appointing of a board

of equalization in each of the four judicial divisions

of the Territory is adequate even though there is no

appeal to a general or statewide equalization board.

We do not believe that the authority which he cites

goes to that extent.

In Michigan Central Railroad v. Powers, 201 U.S.

245, the statute provided for a special board of as-

sessors which dealt with the valuation of railroad
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property. The taxpayer was contending that the as-

sessment board was invalid because the railroad as-

sessment board did not also evaluate other classes of

property. This contention was thrown out by the

court. It is to be noted that the board of equalization

was a statewide board.

In ML St. Mary's Cemetery v. Mullens, 248 U.S.

501, the land of a cemetery association has been

assessed as a whole and subjected to a single lien

for a local improvement. It was contended that most

of this land had been disposed all to individual lot

holders for burial purposes. It appeared, however,

that the fee of the whole tract remained in the ceme-

tery association. The court stated on page 506:

''The record discloses that the owner has had
full opportunity to be heard, in judicial proceed-

ings (prior trials) to enforce the tax, and its

contentions of arbitrary action and lack of bene-

fits conferred has been considered and decided.

This is due process * * *."

There is no suggestion or comment in the decision

concerned, state or county assessment boards. It is

felt that no such issue was presented.

Appellee further contends that even though there

be a lack of a Territorial Board of Equalization we

must show systematic and intentional prejudice.

He cites Charleston Association v. Alderson, 324 U.

S. 182. There the tax law provided that all property

should be assessed at its ''true and actual value." The

assessor assessed different types of property in each

class at different rates. For instance, money was as-

sessed at 100% of actual value; bonds, notes and ac-
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counts receivable at 70% of face value, installment

accounts at 65%, etc. The court found as a fact that

the method employed was not adopted for any other

purpose than to arrive at the true value. The assessor

was attempting to assess all property at its true and

actual value.

In Southern Railway Co. v. Watts, 260 U.S. 519,

the North Carolina statute provided that tax should be

assessed according to its ''true value in money." The

case simply holds that the plaintiffs had failed to show

that there was an intentional and systematic under-

valuation by the county assessments boards of other

classes of real estate and that the railroad companies

were prejudiced. Indeed, strong evidence to the con-

trary was found in the record.

The foregoing authorities can hardly be said to sup-

port appellee's contention that the absence of an over-

all assessment board is not defective. In our case there

is no provision whatsoever for equalization—no means

are provided. These authorities do not answer the

discussion of this rule as stated in Railroad & Tele-

phone Co. V. Board of Equalization, 85 Fed. 302, and

the other cases referred to in appellant's opening

brief, page 49.

III. THE STATUTORY VALUATION OF MINING
CLAIMS IS NOT CONSISTENT WITH THE RE-

QUIREMENTS OF THE ALASKA ORGANIC ACT.

1. On this page 25, appellee advances the argument

that since the mining law permits location of placer

claims with a maximum size of 20 acres and lode

claims with a maximum size of 20.6 acres, that in
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view of these facts we can conclude that the Terri-

torial legislature intended to assess every claim twen-

ty acres or less at a value of $500.00 each. This is a

very convenient method of construction. It most sure-

ly, however, violates the rule of uniformity of taxes.

If a flat rate is to be adopted, it still must be with

such a common denominator that essential equality

will result. We cited in our opening brief the case

from Maryland where automobile trailers were held

to have such dissimilarity so as not to be properly

used as a basis for a flat rate. We have also read of

instances where it was held not uniform to tax cattle

at so much for each, or livestock at so much per head,

because such valuation would not be at the true value.

If the tax is to be on a flat basis, it still must not be

discriminatory or unequal.

The maxim de minimis non curat lex has never been

held to apply in a case where there are real differ-

ences in value. No one can say that the difference be-

tween one-half acre and twenty acres is a trifling

difference. Nor can we say that a claim of .6 of an

acre (such as one of intervenors' ) shall have a valua-

tion of $500.00, because it is a non-producing placer,

whereas the .6 of an acre, being the excess in a lode

claim, shall have no value at all given to it. This would

be confusion, not uniformity.

2. The fact that the Territorial legislature picked

out only unpatented claims which were non-producing

for the purpose of fixing a value of $500.00 each, is

further evidence of the arbbitrariness and unreason-

ableness of Chapter 10. What happens to the values to



11

be fixed when the miner suspends operation for a year

or a longer period? And in groups of claims, or where

the claims are in the same district, is there uniformity

of value if the criteria is whether or not a claim is

producing? There is no basis whatsoever for fixing a

flat rate on only non-producing claims.

IV. (Appellee's V.) APPELLANTS HAVE NOT FAILED
TO SHOW ACTUAL PREJUDICE.

It is hard for us to follow appellee's contention that

the appellants have shown no actual injury or prej-

udice. All taxpayers outside of those that are fortun-

ate enough to reside in cities, incorporated or inde-

pendant school districts, are required by §7 of the tax

act to annually submit in duplicate to the assessor a

return of his property. At the trial the plaintiff intro-

duced a copy of his return, plaintiff's Exhibit No. 1,

and the intervenor filed his return, intervener's Ex-

hibit No. 3-A. These returns disclosed that the tax-

payer attempted to put a value on their unimproved

mining claims computed on an acerage basis. The evi-

dence showed that the territorial tax assessor arbi-

trarily raised the valuations of the property and the

tax as paid was at a valuation of $500.00 for each

non-producing mining claim, irrespective of its size,

location or its accessibility. No consideration was

given to the actual value. The proof further showed

that property within cities and independent or incor-

porated school districts was evaluated and assessed by

different and more liberal methods from those used by

the territorial assessor ; that in some areas the tax was

neither levied nor collected; that in certain districts
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the, interest rates allowed to taxpayers was more fa-

vorable than that given to appellants; that the ex-

emptions granted the other taxpayers were more lib-

eral than those granted to the appellants. Also, the

appellants have no right of redemption after foreclo-

sure, whereas, other residents of Alaska are more fa-

vorably situated in that they are given the right of

redemption; all of which indicate a complete lack of

uniformity. No basis exists for such classification, or

discrimination. Chapter 10 does not conform to the

constitutional requirements.

CONCLUSION

For the reason as stated in the appellant's opening

brief and in this reply brief, it is respectfully sub-

mitted that the decree of the district court should be

reversed and the taxpayers should be granted recov-

ery of the sums they respectively paid under protest.

Respectfully submitted,

Faulkner^ Banfield & Boochever^

H. L. Faulkner,

Juneau, Alaska.

Medley & Haugland,
1011 American Building,

Seattle, Washington.

Attorneys for Appellants.


